Victorian Council Shut Down by Private Prosecution
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Mike Palmer 
A couple of weeks back (you can look this up online if you want to follow along). It is entitled Private Prosecutions Halt Council Business.
A local resident has left his local government unable to function. Unhappy with Hepburn Shire Council in central Victoria, Dalesford businessman David Penman launched private prosecutions against Mayor Tony Clark, CEO Bradley Thomas and Councillors Shirley Cornish, Don Henderson, Lewis Hewitt and Pat Hockey.

The private prosecutions include allegations of misconduct in office and not filing the legal documents required to adopt an annual budget. Under the Local Government Act, if a Councillor faces charges, they must step down while the allegations are dealt with in court.
With only two of seven Councillors now able to serve, Hepburn Shire no longer has a quorum and is unable to hold its monthly meetings and make decisions. Day-to-day operations such as rubbish collection, ground maintenance and road repairs are unaffected. 

In a statement Council has accused Penman of disrupting democracy and says this move appears to be a purposeful manipulation of the Local Government Act 2020.

Mike - Of course the government never manipulates legislation against us, does it?

Council says it is Intended not to address any reasonably suspected wrongdoing but instead to disrupt Council's elected representatives and the fulfilment of their functions.

Mike  Am I missing something?  I didn't know that CEOs were elected representatives of Councils, so I must have missed that memo.

The statement adds that the Council is bitterly disappointed with the impact that this individual's actions are having on our community and its right to be represented by its democratically elected representatives. 

Mike  I mean, how do they correlate that to what's actually happened?

In response, Penman posted on social media, “Democracy does not mean elected representatives are immune from the law. Democracy requires elected representatives to obey it.
Private prosecutions exist precisely because public officials must remain accountable.” 

Mike You can't make it any clearer than that.

Brian Hood, one of the two Councillors not facing charges and still able to serve, told ABC Radio,  We've been elected to do a job that has come to an end.
There's no Mayor, there's no point, we can't meet or function.

Darren Dixon  That's interesting.
There's an old saying. “No taxation without representation.”  Take note, please, members of that particular Shire. 

Mike So, what do you boys make of this? Is this brilliance?  Is this taking advantage of the Local Government Act?  What do you think? 



Darren No, that's the protocol. You cannot have a corrupt member sitting on your local council. 

 Mike And I love it, because this is what they usually do to us.  Finally we have  someone who's gotten onto a way to use the system back against the system and the fact that it says, once a councillor faces charges they must step down while the allegations are dealt with in a court.  Now, as we know, court cases can drag on for a very, very long time. Now,  because of course, that's what they do to us to try and wear us down but they don't like it when it's thrown back at them and used against them, though, do they?
I mean, just imagine, all it would take is one person in each council electorate to start a public prosecution against the various members of that council to stop that council operating.  We could bring the whole system of local government or councils to a halt inside of a week if people put some effort in.

Darren  Are you suggesting that the allegations are frivolous and vexatious and that he's done it purely to remove them from their position?

Mike  No, no, not at all. It clearly says that the private prosecution includes allegations of misconduct in office and I don't think one would have to look far in any council to find situations of misconduct in office and not filing the legal documents required to adopt an annual budget.
Now, I mean, again, I don't know. I'm only speculating. (5:03) I don't have any evidence.
But I dare say if this one particular council, Hepburn Shire Council hadn't filed the legal documents required to adopt an annual budget, I can't imagine that they'd be the only council that hadn't done that. I would suggest that probably it's very likely that other councils perhaps hadn't done that. So I would suggest that these allegations are extremely valid and that it is well worth a court looking into these allegations and making a legal determination on whether they're valid or not.

Now, if it just so happens that many of the councils around Australia were forced to cease operating whilst they were investigated and held to account, well, wow. I wonder if this could finally be the turning point in our system of government.

Darren  Well, if it is, expect an amendment.

Mike  Yes, sadly, you're probably right there. But, I mean, I would imagine that other states would have similar Local Government Acts. It would have similar implications.

Darren   Oh, most definitely. Look, what it comes down to is you can't have potential criminals representing you. 

Darryl O’Bryan. That wipes out the whole of the government system.

Mike  I mean, you know, we have a laugh, we have a joke, but I think that's a pretty fair and reasonable proposition, isn't it? I don't see a problem with that. (6:48) I don't see an issue.

Darryl  Especially within the Reserve Bank and the Department of Treasury and Finance,  the Minister for Finance. That's where you start these inquiries. 

Darren  Now, look, you know, people have to, you know, if a particular event arises that raises these questions in regards to the integrity of these particular elected representatives,  then, yeah, sure, of course they should be scrutinised and taken to task. Everyone should have that done.  So, look, I think, you know, this is the thing.
There's a question where they've compromised their position and their office and their standing, and they've had to step down. So the question is, when is the court case?

Mike  Yes, so we'll definitely be following along with that.

